JUDICIAL BIAS: A TALK WITH NOTES
THE NOTES
A grating of minds
Mr Tulk: I don’t think your Lordship is actually going to pay attention to anything further I say on this subject. Your conduct of the matter in the court today is remarkable. My submission to your Lordship…

Mr Justice Moxhay: I’m not going to comment on that, Mr Tulk. It does not dignify a comment.

Mr Tulk: I’m making the submission that I am.

Mr Justice Moxhay: If you’re going to say that, you’d better say it with specificity, or you’d better withdraw it, or there might be professional consequences.

Mr Tulk: Your Lordship can take whatever course your Lordship would like to take.

Mr Justice Moxhay: No, if you are going to say my conduct in court is quite remarkable, you have to say why. In which way do you think my conduct has been remarkable?
Mr Tulk: It is a remarkable proposition that a judge should cross-examine a witness on the basis of what is in the judge’s head, which no-one else has seen.

Mr Justice Moxhay: Forgive me, Mr Tulk, that’s because of the nature of the application because it appertains to particular facts. I have already said to you that I will decide this issue not on things that were in my head, but solely on the evidence that Mr Jaggers has given, and he accepted all of my points. So it’s his evidence which decides it, and nothing else. Do you have any other, better criticisms of my conduct?

Mr Tulk: My Lord, I have made the submissions I wish to make.

Mr Justice Moxhay: I’m sorry Mr Tulk, I’m not going to allow you to pass over a gratuitous comment saying my conduct is remarkable, any more than anybody else would, without requiring you to be specific.

Mr Tulk: Well, I’ve indicated why your comment is…

Mr Justice Moxhay: Well, that’s the one is it?

Mr Tulk: Hmm?

Mr Justice Moxhay: That’s the one thing? Because that would have made the application inevitable, because it would mean that the defendants, who have no knowledge of this, can’t say anything, and I can’t say anything, and therefore you ensure an absolute certainty to your application.

Mr Tulk: No, my Lord. The question is, viewing those e-mails, whether as I say a fair-minded observer would conclude that…

Mr Justice Moxhay: You’ve already said that.

Mr Tulk: Yes, I have.

Mr Justice Moxhay: Well, you don’t get better by repeating your submissions. I have that, and I’m aware of the authorities. Do you have anything more to say?

Mr Tulk: No, my Lord.

Mr Justice Moxhay: Thank you.
Both the common law and the European Convention on Human Rights recognise the fundamentality of every litigant’s right to a tribunal free both of bias and of the objective appearance of bias.
Sedley LJ, Amjad and others v Steadman-Byrne [2007] EWCA Civ 625

And it is a basic premise of the Convention system that only an entirely neutral, impartial, and independent judiciary can carry out the primary task of securing and enforcing Convention rights.

Lord Steyn, Brown v Stott [2001] 2 WLR 817

What the public was content to accept many years ago is not necessarily acceptable in the world of today. The indispensable requirement of public confidence in the administration of justice requires higher standards today than was the case even a decade or two ago.

Lord Steyn, Lawal v Northern Spirit Ltd [2003] UKHL 35, [2003] ICR 856
The Chairman or Judge comes onto the bench and gives you the benefit of what he or she considers to be your client’s prospects of success; or during the course of your client giving evidence the Chairman or Judge is continually butting in with their own hostile questioning; or during the course of your cross-examination of the other side, the Chairman or Judge is continually butting in with seemingly helpful suggestions to the witness; or the Judge appears to be having a little post-prandial difficulty in giving the case his full attention; or any of a litany of judicial non-conformities that is prone to occur with tribunals… which just might give your witnesses, your client or yourself (!) the idea that the tribunal is biased or at least is giving a good impression of being biased.

Most advocates will at some time and even from time to time have an uncomfortable feeling either that a tribunal is irrationally opposed to their client or themselves or irrationally opposed to the other side or their representatives, or in some other way not conducting itself in a fashion consistent with justice being seen to be done.
The generation of appeals where the appearance of bias is alleged, and it is rare that actual bias is alleged or is sustainable if alleged, appears to have been sharply on the increase, though perhaps the advent of Article 6 of the Human Rights Convention will curb matters being put on that basis and will encourage appellants to confine themselves to alleging that they had not received a fair hearing instead.
Actual bias
1.
The proof of actual bias is very difficult, because the law does not countenance the questioning of a judge about extraneous influences affecting his mind; and the policy of the common law is to protect litigants who can discharge the lesser burden of showing a real danger of bias without requiring them to show that such bias actually exists (Locabail (UK) Ltd and others v Bayfield Properties and others
).
2.
So let us pass on then…

Interest bias or presumed bias
3.
Occasionally though it has been shown that the Judge has an interest in the outcome of the case, “interest” here being generally a proprietary or pecuniary interest and not having to be an interest of which the Judge is even aware. Where such an interest exists bias effectively is presumed and automatic recusal should follow (Locabail
). 
4.
The basis of the rule is that if a judge has a personal interest in the outcome of an issue which he is to resolve, he is improperly acting as a judge in his own cause, and that such a proceeding would, without more, undermine public confidence in the integrity of the administration of justice (Locabail
). Lord Cottenham fell foul of the rule in Dimes v Proprietors of Grand Junction Canal
 when he heard a case involving a company in which he had a substantial shareholding.

5.
It is not though that a judge has a link with a party that is vital, it is whether the outcome of the cause before him could realistically affect the judge’s interest (Locabail
). So if you hold a substantial block of shares in a company and a favourable decision to that company might give rise to an increase in the value of those shares or the possibility of an increased dividend, that is a conflict of interest requiring recusal. If the shareholding is an insubstantial one in a large company and the nature of the litigation is that its outcome would not be expected to affect the share price or the payment of or size of any dividend, then there is no conflict and no recusal is necessary. Effectively a de minimis approach has been adopted and the pedantic disqualification of a judge as a result of having a direct pecuniary interest “however small” in the subject of the inquiry (R v Rand
) has been rejected.

6.
Any doubt in the matter should be resolved in favour of disqualification and for any interest of a spouse, partner or other family member to count it would have to be a link so close and direct as to render it, for all practical purposes, as indistinguishable from the interest of the judge (Locabail
).
7.
Not that it is only financial matters for which a judge might be disqualified, there was no financial interest at stake for Lord Hoffman in R v Bow Street Metropolitan Stipendiary Magistrate, ex parte Pinochet Ugarte (No 2)
. He was a director of a charity closely allied with an intervening party in that case being a party that was arguing for a particular result. It was that aspect of being a director in conjunction with the charity’s close connection to the intervening party that made for the need for recusal. What is vital is that the Judge must have the relevant interest in the party whose cause is before him (Jones v DAS Legal Expenses Insurance Co Ltd

8.
The cases to which automatic disqualification might apply are not closed but the situations in which it could arise are liable to be exceptional only.
9.
The applicability of the automatic disqualification rule does not prevent a party from waiving any objection. For any waiver to be valid it must be made with full knowledge of all the relevant facts and must be made clearly and unequivocally (Locabail
).

10.
The judgment of the court in Locabail was a combined judgment of Lord Bingham CJ, Lord Woolf MR and Sir Richard Scott V-C. The court took the view that the most effective protection of the right to a fair hearing was in practice provided by the disqualification of a judge and the setting aside of any decision that had been made if on an examination of all the relevant circumstances the court concluded that there was a real possibility of bias
 (i.e. whether there has been the appearance of bias). The changes subsequently effected in relation to the decision of the House of Lords in R v Gough
 (considered below) do not affect the reasoning of the Court of Appeal as set out above.
The appearance of bias or apparent bias
No man can be an advocate for or against a party in one proceeding, and at the same time sit as a judge of that party in another proceeding. Everyone would agree that a judge, or a barrister or solicitor (when he sits ad hoc as a member of a tribunal) should not sit on a case to which a near friend or close relative is a party. So, also, a barrister or solicitor should not sit on a case to which one of his clients is party; nor on a case where he is already acting against one of the parties. Inevitably people would think he would be biased.
Lord Denning MR, Metropolitan Properties Co (FCG) Ltd v Lannon

11.
Absent the establishment of actual bias, the personal impartiality of a Judge is to be presumed (In re Medicaments and Related Classes of Goods (No 2)
.

12.
The first element to assessing whether there has been the appearance of bias is to ascertain all the circumstances bearing on the suggestion that the Judge was (or pre-emptively) would be biased.

13.
Having done so then the test to apply is: whether those circumstances would lead a fair-minded and informed observer to conclude that there was a real possibility that the tribunal was biased (Porter v Magill
; In re Medicaments (No 2)
, modifying R v Gough).
14.
What are the characteristics of the fair-minded informed observer? Into this chasm it is not necessary to delve, it is sufficient to say that the fair-minded informed observer will adopt a balanced approach, that is that they will neither be complacent nor unduly sensitive or suspicious (Lawal v Northern Spirit Ltd
) but it can also be said that the “fair-minded and informed observer” will include an awareness of the legal traditions and culture of the jurisdiction (Taylor v Lawrence
).
15.
The threshold is not that there should be a real possibility of conscious bias; it is that there should be the real possibility of unconscious bias, which is a slight gloss on Porter v Magill (Lawal v Northern Spirit Ltd
).
16.
The fears of the complainant are relevant at the initial stage when a court has to decide whether the complaint is one that should be investigated but lose their importance once the stage is reached of looking at the matter objectively: put bluntly, are the fears the complainant expresses objectively justified (Porter v Magill
). The material facts are not limited to those which were apparent to the complainant; they are those which are ascertained upon investigation by the court. An important consideration in making that objective appraisal of the facts is the desirability that the public should remain confident in the administration of justice (In re Medicaments (No 2)
).
17.
The appellate court assumes the role of the fair-minded and informed observer as it has a lofty vantage point from which to survey all the relevant circumstances and make the necessary assessment. Not surprisingly, the onus of establishing conflict is on the complainant.

18.
Matters to be considered include the Judge’s explanation of his knowledge or appreciation of the circumstances that are alleged to give rise to the appearance of bias. If the complainant does not accept such explanation as the Judge may put forward then that becomes another matter to be considered from the viewpoint of the fair-minded and informed observer. But it is not a question of accepting or rejecting the explanation put forward but deciding whether or not the fair-minded informed observer would consider that there was a real possibility of bias notwithstanding the explanation advanced (In re Medicaments (No 2)
).
19.
As to specifics that might give rise to the appearance of bias, each case will turn on its own facts. It has been observed by the Court of Appeal that they could not conceive of circumstances in which an objection could be soundly based on the religion, ethnic or national origin, gender, age, class, means or sexual orientation of the judge and that at least in the ordinary course of events no objection could be soundly based on social, educational, service or employment considerations whether of the judge or any member of the judge’s family or objection be based on previous political associations, membership of a social or sporting club or charitable body, Masonic associations, previous judicial decisions, extra-curricular utterances, previous receipt of instructions to act for or against any party, solicitor or advocate engaged in a case before him, or membership of the same Inn of Court, Circuit, local Law Society or chambers (Locabail
).

20.
On the other hand if there were personal animosity or friendship between the judge and any member of the public involved in the case, or the judge were closely acquainted with any member of the public involved with the case (particularly if credibility is to be an issue), or if the judge had previously rejected a witness’ evidence in trenchant terms and credibility were again to be an issue, or if the judge had expressed views (particularly in the course of the hearing) in such extreme and unbalanced terms as to throw doubt on his ability to try the issue with an objective judicial mind, or if for any reason there were real ground for doubting that the judge were able to ignore extraneous considerations, prejudices and predilections and bring an objective judgment to bear on the issues being put before him, there would be the basis for a sound objection to his continuing with the case (Locabail
).
21.
On the specific area of solicitors and barristers being acquainted with the Judge it is worth quoting extensively from Taylor v Lawrence
:

The informed observer can be expected to be aware of the legal culture and traditions of this jurisdiction. Those legal traditions and that culture have played an important role in ensuring high standards of integrity on the part of both the judiciary and the profession which happily still exist in this jurisdiction. Our experience over centuries is that this integrity is enhanced, not damaged, by the close relations that exist between the judiciary and the legal profession…
It is also accepted that barristers from the same chambers may appear before judges who were former members of their chambers or on opposite sides of the same case. This close relationship has not prejudiced but enhanced the administration of justice. The advantages in terms of improved professional standards which can flow from these practices have been recognised and admired in other jurisdictions.

The informed observer will therefore be aware that in the ordinary way contacts between the judiciary and the profession should not be regarded as giving rise to a possibility of bias. On the contrary, they promote an atmosphere which is totally inimical to the existence of bias. What is true of social relationships is equally true of normal professional relationships between a judge and the lawyers he may instruct in a private capacity…
…Judges should be circumspect about declaring the existence of a relationship where there is no real possibility of it being regarded by a fair-minded and informed observer as raising a possibility of bias. If such a relationship is disclosed, it unnecessarily raises an implication that it could affect the judgment and approach of the judge. If this is not the position no purpose is served by mentioning the relationship. On the other hand, if the situation is one where a fair-minded and informed person might regard the judge as biased, it is important that disclosure should be made. If the position is borderline, disclosure should be made because then the judge can consider, having heard the submissions of the parties, whether or not he should withdraw. In other situations disclosure can unnecessarily undermine the litigant’s confidence in the judge.

22.
If disclosure is made full disclosure must be made. If prior to a hearing the judge is put on notice that there may be some matter that could cause a conflict in him hearing the case then he should make inquiry of the full facts and make disclosure in light of them (assuming that he does not conclude that he should recuse himself). If the hearing is under way and it is only then that some matter comes to light then it is sufficient for the judge to disclose only what he then knows, there is no obligation on him to make inquiry. If further inquiry is made and relevant facts were to be discovered then he would be obliged to disclose them (Locabail
).
A tension between authorities?
23.
If the issue of bias is raised, are the inconvenience, cost and delay that may be involved in standing down that particular court to not count as factors to be weighed in consideration?
24.
A fundamental issue of justice has been engaged both at common law and under Article 6 ECPHR, in any case where the impartiality of a judge is in question the appearance of the matter is just as important as the reality (R v Bow Street Stipendiary Magistrate, ex parte Pinochet (No 2)
. Disqualification is the automatic consequence of a conclusion that the principle has been or will be breached; it is not a matter of weighing the factors and exercising a discretion (Morrison v AWG Group Ltd
). Mummery LJ has put matters in emphatic terms:
…while I fully understand the Judge’s concerns… about the prejudicial effect that his withdrawal from the trial would have on the parties and on the administration of justice, those concerns are totally irrelevant to the crucial question of the real possibility of bias and automatic disqualification at trial of the judge. In terms of time, cost and listing it might well be more efficient and convenient to proceed with the trial, but efficiency and convenience are not the determinative legal values: the paramount concern of the legal system is to administer justice, which must be, and must be seen by the litigants and fair-minded members of the public to be, fair and impartial. Anything less is not worth having (Morrison v AWG Group Ltd
).
25.
Whilst if it is apparent well before a case is due to commence that there is a serious conflict of interest with regard to the judge then he should not hear the case, it is otherwise if the conflict only becomes apparent shortly before or during a hearing (Locabail
). Seemingly a paradox with no principle and in apparent conflict with Morrison v AWG Group Ltd.

26.
Mummery LJ’s words echo those of Lord Buckmaster in Sellar v Highland Railway Co
:

The importance of preserving the administration of justice from anything which can even by remote imagination infer a bias or interest in the judge upon whom falls the solemn duty of interpreting the law is so grave that any small inconvenience experienced in its preservation may be cheerfully endured.
27.
This passage was cited in Jones v DAS Legal Expenses Insurance Co Ltd
 as being something the fair-minded informed observer would remind himself of (“the imperative need to maintain the absolute impartiality of the judiciary”, legal tradition and all that). It fits in with Morrison but does it do so with Locabail: “even by remote imagination” is kindred to “fanciful” or “frivolous” rather than to a “real possibility of bias”; “any small inconvenience” being “cheerfully endured” is not having regard to the position of the parties as to delay and costs.
28.
It is to be presumed that if Morrison and Sellar had warranted on their facts the reflection on the spectrum of bias that Locabail was orchestrated to address then Mummery LJ and Lord Buckmaster would have expressed themselves in the manner of the court in Locabail.
29.
Be that as it may, the approach to be taken is:

i.
If the judge doubts he can be impartial, then he steps down no matter what; otherwise…
ii.
What is the nature of the conflict of interest?

iii.
Are the parties willing for the judge to hear the case?

iv.
Do they positively want him to hear the case rather than have to suffer an adjournment?

v.
Is another judge available to take the case on?
vi.
If the case has already started, how long has it been going on and how much is left?

vii.
What will be the expense and consequences for the parties if the judge withdraws?

viii.
How will it appear to the reasonable onlooker if the judge does not withdraw?

(Locabail
).

30.
Point one goes without saying. A form of principle of pragmatism then emerges from the remaining considerations up to and including the penultimate one: purity of proceedings is the ideal to be aimed for but flexibility about what constitutes that purity must be acknowledged. However, the final point surely undoes any sense of pragmatism: how will it look to the onlooker if the judge does not withdraw? Presumably rather similar to how it would look if the judge had been aware well in advance of the conflict but had (contrary to principle) deemed himself still impartial and so capable of hearing the case.

31.
Are the parties’ wishes as principals in the drama capable of providing that injection of principle that would seem otherwise to be lacking? The Court of Appeal thought so in Locabail
 and wouldn’t the fair-minded impartial observer say that is their right provided that they have had full disclosure as they are the ones who will be paying for any delay or aborted proceedings. 
32.
Past criticism of a Judge by a party in a case is not of itself a sufficient ground for a Judge to recuse himself (whether of his own volition or following an application) in a subsequent case involving that party. A Judge will be more thick skinned than that otherwise, despite the temptation for an easy life and to avoid leaving the disgruntled party even more disgruntled if he finds against him, litigants will effectively be able to shop around for the Judge of their choice by the simple act of criticising those that they do not wish to hear their case, whether the criticism were justified or not (Dobbs v Triodos Bank NV
).
33.
The same answer was arrived at rather more elaborately by the EAT and the Court of Appeal in Ansar v Lloyds TSB Bank Plc
. Burton J in the EAT endorsed the following approach
 [which has been slightly edited]:
1.
The test to be applied in determining bias is whether the fair-minded and informed observer, having considered the facts, would conclude that there was a real possibility that the tribunal was biased.

2.
If an objection of bias is then made, it will be the duty of the chairman to consider the objection and exercise his judgment upon it. He would be as wrong to yield to a tenuous or frivolous objection as he would be to ignore an objection of substance.

3.
Although it is important that justice must be seen to be done, it is equally important that judicial officers discharge their duty to sit and do not, by acceding too readily to suggestions of appearance of bias, encourage parties to believe that by seeking the disqualification of a judge, they will have their case tried by someone thought to be likely to decide the case in their favour.
4.
It is the duty of a judicial officer to hear and determine the cases allocated to him or her by their head of jurisdiction. Subject to certain limited exceptions, a judge should not accede to an unfounded disqualification application.

5.
The EAT should test the employment tribunal’s decision as to recusal and also consider the proceedings before the tribunal as a whole and decide whether a perception of bias had arisen.

6.
The mere fact that a judge, earlier in the same case or in a previous case, had commented adversely on a party or witness, or found the evidence of a party or witness to be unreliable, would not without something more found a sustainable objection.

7.
Parties cannot assume or expect that findings adverse to a party in one case entitle that party to a different judge or tribunal in a later case. Something more must be shown.

8.
Courts and tribunals need to have broad backs, especially in a time when some litigants and their representatives are well aware that to provoke actual or ostensible bias against themselves can achieve what an application for an adjournment or a stay cannot.

9.
There should be no underestimation of the value, both in the formal English system as well as in the more informal employment tribunal hearings, of the dialogue which frequently takes place between the judge or tribunal and a party or representative. No doubt should be cast on the right of the tribunal, as master of its own procedure, to seek to control prolixity and irrelevancies.

10.
In any case where there is real ground for doubt, that doubt should be resolved in favour of recusal.
34.
Note that touch of brutal realism at paragraph 8: “some litigants and their representatives are well aware that to provoke actual or ostensible bias against themselves can achieve what an application for an adjournment or a stay cannot.” Whilst recognising that each case must be carefully considered on its own facts, a real danger of bias might well be thought to arise if:11
(a)
There were personal friendship or animosity between the judge and any member of the public involved in the case; or

(b)
The judge were closely involved with any member of the public involved in the case, particularly if the credibility of that individual could be significant in the decision of the case; or

(c)
In a case where the credibility of any individual were an issue to be decided by the judge, the judge had in a previous case rejected the evidence of that person in such outspoken terms as to throw doubt on his ability to approach such person’s evidence with an open mind on any later occasion; or
(d)
On any question at issue in the proceedings before him the judge had expressed views, particularly in the course of the hearing, in such extreme and unbalanced terms as to throw doubt on their ability to try the issue with an objective judicial mind; or

(e)
For any other reason, there were real grounds for doubting the ability of the judge to ignore extraneous considerations, prejudices and predilections and bring an objective judgment to bear on the issues.
35.
So that where a Judge had recently been negotiating with a firm of solicitors and these negotiations had ended in an unsatisfactory manner for the Judge such that he was upset, and that perhaps some animosity was shown toward the partner he had been negotiating with, then he should have recused himself when requested to do so a short time after when he was about to hear an application being brought by a partner in the same firm of solicitors in his capacity as Trustee in what would be a hard-fought application rather than refusing to do so and ending up in effect cross-examining the partner with whom he had negotiated as if he the Judge were a party to a case, giving evidence when he ought not to have been, attacking the credibility of the witness in an exchange with Counsel whilst he was making submissions when no allegation of mendacity had been put to the witness and generally being intemperate in his dealings with the applicant’s counsel such that the fair-minded informed observer would conclude that there was a real possibility that the Judge was biased against the firm and its partners (Howell & others v Millais & others
; the exchange set out at the beginning of these notes is taken from the case only changing the names to protect the innocent (briefly)).
Waiver
36.
A party knowing of facts that could give rise to an objection to the particular tribunal hearing or continuing to hear the case can waive that objection. The vital requirements for a party waiving are that (1) he should be aware of all the material facts, (2) of the consequences of the choice open to him, (3) and be given a fair opportunity to reach an unpressurised decision (Smith v Kvaerner Cementation Foundations Ltd (Bar Council intervening)
 see also Millar v Dickson
).

37.
Waiver though has its own parameters. Waiver would never operate if all the material facts meant each and every detail of factual information which diligent digging can produce; full facts relevant to the decision to be taken must be confined to essential facts and the essential facts are those that convey the nature of the case rather than the detail; it is what you need to know not what you want to know that counts (Jones v DAS Legal Expenses Insurance Co Ltd
).
38.
Whilst the court will be assiduous to uphold the impartiality of the courts it will not allow a ceaseless search to go on and on for material to support an objection, fairness to the other side dictates that there must be some finality and also to avoid a party becoming obsessed with such a search. So that whilst the parties and the court are entitled to know all the material facts which would affect the fair-minded informed observer, in every case a time will come when enough is enough (Jones v DAS Legal Expenses Insurance Co Ltd

Charting the waters
39.
Useful guidance on what steps might be taken if it is anticipated objection will be taken or when it is taken is set out in Jones v Das Legal Expenses Insurance Co Ltd
:

If there is any real as opposed to fanciful chance of objection being taken by that fair minded spectator, the first step is to ascertain whether or not another judge is available to hear the matter. It is obviously better to transfer the matter than risk a complaint of bias. The judge should make every effort in the time available to clarify what his interest is which gives rise to this conflict so that the full facts can be placed before the parties.
Some time should be taken to prepare whatever explanation is to be given to the parties and, if one is really troubled, perhaps even to make a note of what one will say.

Because thoughts that the court may have been biased can become festering sores for the disappointed litigants, it is vital that the judge’s explanation be mechanically recorded or carefully noted where that facility is not available. That will avoid that kind of controversy about what was or was not said which has bedevilled this case.

A full explanation must be given to the parties. That explanation should detail exactly what matters are within the judge’s knowledge which give rise to a possible conflict of interest. The judge must be punctilious in setting out all material matters known to him. Secondly, an explanation should be given as to why the problem had only arisen so late in the day. The parties deserve also to be told whether it would be possible to move the case to another judge that day.

The options open to the parties should be explained in detail. Those options are, of course, to consent to the judge hearing the matter, the consequence being that the parties will thereafter be likely to be held to have lost their right to object. The other option is to apply to the judge to recuse himself. The parties should be told it is their right to object, that the court will not take it amiss if the right is exercised and that the judge will decide having heard the submissions. They should be told what will happen next. If the court decides the case can proceed, it will proceed. If on the other hand the judge decides he will have to stand down, the parties should be told in advance of the likely dates on which the matter may be re-listed.
The parties should always be told that time will be afforded to reflect before electing. That should be made clear even where both parties are represented. If there is a litigant in person the better practice may be to rise for five minutes. The litigant in person can be directed to the Citizens Advice Bureau if that service is available and if he wishes to avail of it. If the litigant feels he needs more help, he can be directed to the chief clerk and/or the listing officer. Since this is a problem created by the court, the court has to do its best to assist in resolving it.
40.
Is there perhaps a lack of realism in the notion  that “The parties should be told it is their right to object, that the court will not take it amiss if the right is exercised…”? It would also seem that the time for the parties in the ordinary course of events to consider their options is not to be all that long, five minutes perhaps; so no pressure there then.
41.
Do not think that in the guidance you have a definitive checklist; the Court of Appeal placed a noteworthy coda on the guidelines. The guidelines are just that and no more, and sometimes none of them may apply. No litigant should think that they can seize “upon this judgment and use it as a mantra for complaint about ill treatment. Any attempt to do so will receive short shrift.” (Jones v DAS
).
42.
The procedure in the EAT for resolving matters is: appellant lodges with the EAT and serves on the respondent an affidavit giving details of the alleged bias or improper conduct; the Chairman and if appropriate the lay members of the Tribunal provide their comments on the appellant’s affidavit; the respondent lodges, if so advised, an affidavit in response; and the appellant may lodge an affidavit in response to the respondent’s affidavit; in the event of a factual dispute it will only be the deponents who will give evidence and be cross-examined before the EAT, not the Tribunal members (see Facey v Midas Retail Ltd
; Stansbury v Datapulse Plc
). This procedure is contained at paragraph 11 of the Employment Appeal Practice Direction which stipulates in addition that the EAT will not allow complaints to be developed at a hearing before them unless the procedure has been followed (paragraph 11.6.1) and that an unsuccessful application, particularly in respect of a case management decision, may put the complainant at risk of costs (paragraph 11.6.3).
Fair Trial
43.
I don’t propose descending into Article 6, but the question of whether there has been a fair trial will often be closely related to whether the court showed apparent bias in the way it conducted the trial. Occasionally the two may be separate but there is now no difference between the common law test of bias in Porter v Magill and the requirements under Article 6 of an independent and impartial tribunal (Lawal v Northern Spirit Ltd
).

44.
A new trial may have to be ordered on the ground that the judge has decided the case without sufficient regard for the building blocks of the reasoned judicial process, or the judge has misconducted himself at trial through frequent interventions and the usurpation of the role of Counsel, or due to a judge’s track record of antipathy to a parties’ witnesses and his attitude in the current case, or a judge may intervene in a way that appears to show impatience, incredulity or hostility to one party or his witnesses (Almeida v Opportunity Equity Partners Ltd
).
45.
However, there is no impropriety per se in a tribunal indicating the way it may be thinking on a particular point or indicating that it is finding it difficult to see how a party will make good a particular point; neither is there any impropriety per se in a tribunal encouraging the settlement of proceedings; the courts within England and Wales are interventionist (Jimenez v London Borough of Southwark
), some more so than others, that is part of the legal tradition that the fair-minded informed observer will know of and take into account in making his assessment. It all in the end depends on when and how a tribunal chooses to express itself:
I have some difficulty in understanding why a strongly expressed view cannot be a provisional view, leaving it open to the party criticised to persuade the tribunal as to why that view was wrong and why the party’s conduct was justified. Of course the more trenchant the view, the more the attachment of the label ‘preliminary’ may need scrutiny to see whether the view was truly preliminary and not a concluded view. (Peter Gibson LJ, Jimenez v LB of Southwark
)
46.
An analysis of judicial attitudes to judicial intervention was presented by the Australian Court of Appeal in Galea v Galea
. Their views at pp 281-282 were set out by the Privy Council in Almeida
 who regarded it as valuable guidance in deciding their appeal. The following observations were made by the court:
1.
The test to be applied is whether the excessive judicial questioning or pejorative comments have created a real danger that the trial was unfair. If so, the judgment must be set aside.

2.
A distinction is drawn between the limits of questioning or comments by a judge when sitting with a jury and when sitting alone in a civil trial. Although there is no relevant distinction, in principle, between the judicial obligation to ensure a fair trial whatever the constitution of the court, greater latitude in questioning and comment will be accepted where a judge is sitting alone. This is because it is conventionally inferred that a judicial officer, who has to find the facts himself or herself, will be more readily able to correct and allow for preliminary opinions formed before the final decision is reached.

3.
Where a complaint is made of excessive questioning or inappropriate comment, the appellate court must consider whether such interventions indicate that a fair trial has been denied to a litigant because the judge has closed his or her mind to further persuasion, moved into Counsel’s shoes and “into the perils of self-persuasion”.

4.
The decision on whether the point of unfairness has been reached must be made in the context of the whole trial and in the light of the number, length, terms and circumstances of the interventions. It is important to draw a distinction between intervention which suggest that an opinion has been finally reached which could not be altered by further evidence or argument and one which is provisional, put forward to test the evidence and to invite further persuasion.

5.
It is also relevant to consider the point at which the judicial interventions complained of occur. A vigorous interruption early in the trial or in the examination of a witness may be less readily excused than one at a later stage where it is designed for the legitimate object referred to in Jones v National Coal Board [1957] 2 QB 55, of permitting the judge to better comprehend the issues and to weigh the evidence of the witness concerned. By the same token, the judge does not know what is in Counsel’s brief and the strength of cross-examination may be destroyed if a judge, in a desire to get what seems crucial, at any stage prematurely intervenes by putting questions.
6.
The general rules for conduct of a trial and the general expression of the respective functions of judge and advocate do not change. But there is no unchanging formulation of them. Thus, even since [Jones in 1957 and the New South Wales case of Tousek v Bernat in 1959], at least in Australia, in this jurisdiction and in civil trials, it has become more common for judges to take an active part in the conduct of cases than was hitherto conventional. In part, this change is a response to the growth of litigation and the greater pressure of court lists. In part, it reflects an increase in specialisation of the judiciary and in the legal profession. In part, it arises from a growing appreciation that a silent judge may sometimes occasion an injustice by failing to reveal opinions which the party affected has no opportunity to correct or modify. In part, it is simply a reflection of the heightened willingness of judges to take greater control of proceedings for the avoidance of the injustices that can sometimes occur from undue delay or unnecessary prolongation of trials deriving in part from new and different arrangements for legal aid. The conduct of criminal trials, particularly with a jury, remains subject to different and more stringent requirements.
47.
A recognition at paragraph 5 of a not uncommon experience of “premature judicial intervention” for which the only known restorative cure is a reference to an appellate court. Continuing at pp283-284:

Where… a judge is confronted by a witness who is both deceitful and evasive, there is no principle that he is not at liberty to express his measured displeasure at being trifled with. There is no principle that he must endure the ordeal with ladylike serenity. Indeed in Vakauta … Brennan, Deane and Gaudron JJ state that to maintain a total silence in such situations “would not represent a model to be emulated.” More than that, a timely intervention serves the interest of the party leading such evidence, as it provides him with a chance to mend the damage already inflicted. In my view, if a reasonable disinterested bystander had heard the passage at arms complained of in the present case he would not have reasonably apprehended that the trial judge was prejudiced, he would only have noted that an exceptionally irritating witness had eventually succeeded in irritating the judge.

48.
The Privy Council placed a caveat on this guidance that the facts and circumstances that may render a trial unfair, either in whole or in part, are so multifarious that the principles may need to be applied flexibly in some circumstances, particularly, as it may simply not be possible to order a new trial which would itself have any prospect of being fair.

49.
The simple number of interventions by a judge will not ordinarily determine whether his conduct was proper or improper. The nature of the case, the skill of Counsel, the tone and purpose of the interventions and many other factors will be relevant to the determination (Almeida
). The timing of the intervention may be a factor, has the judge succeeded in giving a breather to a witness who was reeling from the cross-examination? Was the nature of the intervention to elucidate an obscure passage in a witness’s evidence or was it aimed at a key passage that goes to the heart of the case or the root of the defence? And other considerations of this genus.
50.
It is worth noting that not infrequently judicial interventions with a view to shortening matters do not have that effect at all, as was observed in Almeida
.
51.
It also should be noted that:

There are… occasions when a judge or tribunal can quite properly explore difficulties that have become apparent from the evidence in a case, prior to the point at which all evidence has been led and submissions made, whether with a view to encouraging parties to consider settlement or narrowing the issues between them, or otherwise. There must, though, be few occasions when that can properly be done at a point prior to the leading of any evidence in the case since, at that stage, there is by definition, no evidence before the court or tribunal on which it can comment. Moreover, if minded to make such a comment, it is plain that the risk of giving an impression of prejudgment will arise if it is not made clear to the parties that any views expressed are but provisional, that the tribunal’s mind is not yet made up and that it remains open to persuasion. [my underlining]
52.
This statement from the Scottish Employment Appeal Tribunal in Project v Hut
 was endorsed by the Court of Appeal in Amjad v Steadman-Byrne
, and they particularly drew attention to the caveat underlined above in relation to the appeal before them. Sedley LJ also had this, amongst other things, to say in Amjad
:

We would, however, stress that the time to draw the attention of a tribunal to a clear manifestation of bias on its part is ordinarily when it occurs. There is no reason why a judge to whom it is courteously pointed out that he or she may have overstepped the mark should not accept that it may be so and stand down. Equally, however, it is only in a clear case that an advocate can responsibly take this course and a judge accede to it, both because such applications have been known to be made opportunistically and because of the expense that a recusal will inevitably throw upon one or both parties, neither of whom will ordinarily be to blame for what has happened. The law of waiver is not simple, but appellate and reviewing courts tend not to look favourably on complaints of vitiating bias made only after the complainant has taken his chance on the outcome and found it unwelcome. In the present case, however, there is no criticism of the course adopted at trial by the defendant’s counsel. 

53.
The underlining is mine but it will be for all advocates to steer this course past Scylla and Charybdis. With the humblest of respect to their Lordships (in addition to Sedley LJ were Lady Justice Smith and Hughes LJ) there will be few if any tribunals who are likely to take it not very amiss at a courteous pointing out that they have overstepped the mark; that of course is no bar to pointing it out. However, a judgment will have to be made between whether this is a clear case which warrants such an application and whether a failure to make such an application at this stage will act as a bar to any appeal on this ground. Advocates thrive on making judgments in the heat of the fray. However, will there not if such applications are made and acceded to be a counter-blast from those parties on the other side who are thereby being exposed to at least their own costs of the aborted proceedings? Will not some wish to contest in the appellate court whether the court below should have recused itself, thereby occasioning wasted costs of those proceedings?
54.
A more sympathetic note on the subject of intervening at the time was struck by the Court of Appeal in Stansbury v Datapulse Plc
:

It is always desirable that a point on the behaviour of the employment tribunal be raised at the employment tribunal in the course of the hearing, but it is unrealistic not to recognise the difficulty, even for legal representatives, in raising with the employment tribunal a complaint about the behaviour of an employment tribunal member who, if the complaint is not upheld, may yet be part of the employment tribunal deciding the case.

55.
It is plain, unsurprisingly, that appellate courts will not welcome more and more appeals on bias. They will guard against a too ready resort to this as an avenue to sidestep failure on the merits in the litigation. They will guard against it as they will not wish it to become another form of satellite litigation, in particular as this a form of litigation where the court becomes the story instead of the issues between the parties being the story.

56.
In passing, Sedley LJ in Amjad
 also recapitulated that discussions in chambers between a judge and counsel are not discussions that can be kept from counsel’s clients. They are not entre nous.
57.
An additional note in relation to employment tribunals (or indeed any tribunal where more than one adjudicator is sitting, but complaint is only being directed at one of them). As a judge should not be cross examined on any disclosure about the nature and extent of his knowledge (Locabail
) it would be inappropriate for members of a tribunal to hear evidence in relation to another member (Hamilton v GMB (Northern Region)
).
Authorities 
[A crude summary of the facts of some cases]
Locabail (UK) Ltd v Bayfield Properties Ltd & other claims in conjoined appeals [1999] EWCA Civ 3004, [2000] QB 451 (CA):

Locabail (UK) Ltd v Bayfield Properties Ltd; Locabail etc v Waldorf Investment Corp (interest bias; appearance of bias): Deputy High Court Judge being a senior partner in distinguished large size city firm of solicitors; C attempting to enforce charges against D’s; Mrs E claiming a beneficial share in those properties; Judge causing conflict search to be made in firm regarding the parties to the action but not to Mr E, who was not a party; Judge in course of the trial coming across press clipping amongst evidence that indicated that his firm had been in proceedings against Mr E; drawing the same to Counsel’s attention at first opportunity indicating that he had no personal knowledge of those proceedings; neither Counsel taking any point or requesting time to consider the position; appeal by Mrs E based on city firm’s relationship with companies (not C’s) that had or were continuing to proceed against Mr E. Interest bias rejected: for there to be interest bias, something more than just a tenuous connection between the firm’s success in an individual case and the firm’s goodwill and level of profits must be shown. Appearance of bias rejected: cannot be an appearance of bias if judge does not know of the facts alleged to give rise to it; the conflict of interest occurred to no one at the time the facts were revealed; solicitor’s conflict rules sound, but would not necessarily by parity of reasoning prevent solicitor sitting as deputy judge in the litigation – too inflexible an approach, all depends on the actual circumstances;  various considerations apply where judge is already hearing case when conflict becomes apparent; parties views paramount, save where judge does not believe he will be impartial; judge’s connection to fees earned by firm too tenuous; no doubt cast on judge’s statement that he knew nothing of any conflict until he read the press cutting. Waiver by Mrs E: had sufficient material to make a decision during the trial; did not do so; law does not allow such an approach by a complainant.

Timmins v Gormley (appearance of bias): PI claim; Judgment for C; Recorder had published articles relating to issues around this form of litigation; real danger Recorder subject to unconscious but settled prejudice against insurers (real D); Judge’s findings alleged to support allegation of bias; when claim transferred to Judge he revealed he was a member of APIL, he was aware of a payment into court and the amount and that he had previously cross examined D’s expert in a manner that caused the expert offence; D unaware of the articles. Judgment of Judge not on this occasion supportive of apparent bias; APIL disclaimed as having any bearing; tone and trenchancy of views in articles; observed, that it is inappropriate for a judge to use intemperate language about subjects on which he has adjudicated or will have to adjudicate; appeal allowed.
Williams v Inspector of Taxes (appearance of bias): sex and race discrimination claims dismississed by ET; Chairman of Tribunal had worked for Revenue between 1958 – 1961. No risk of bias; permission to appeal dismissed.
R v Bristol Betting and Gaming Licensing Committee, ex p O’Callaghan (interest bias & apparent bias): O had bet with Corals which was not honoured; opposed the renewal of their gaming licence; unable to attend hearing, adjournment refused, licence renewed, costs against O; sought JR; extension of time refused by Dyson J, who expressed sympathy with O; Judge was director of family companies, owned properties, Corals were tenants of a number of properties; alleged real danger of bias; Judge by letter informs CA that: non-executive director, family company, holds commercial properties in North of England, mother and brother are only other directors, all shares held by members of the family (including Judge), not involved with management, gives occasional advice, 2nd company is wholly owned subsidiary of 1st (though it appeared Judge might also have shares in it), unaware that Corals were tenants, unaware that rent paid by Corals represented 4%+ of rent receivable by company. Lord Chancellor’s guidance: judge should not hold commercial directorship; can hold shares in commercial company, take part in management of family estate, farm own land; also some forms of non-commercial directorship a Judge may hold. Strict principle of automatic disqualification does not apply; JR only concerned with sum of £5,000 costs; could not affect Corals ability to meet rent on shops; no declaration could have been made by Ct that would assist O in his spat with Corals; only nominal and indirect interest of Judge, not a bar to his sitting; also no fair minded person knowing the relevant facts would consider a real danger of a fair trial not being possible; permission to appeal refused.
Facey v Midas Retail Security Ltd [2000] UKEAT 966 98 0905, [2001] ICR 287: race discrimination claim; trial bundle not agreed between parties; C produces “without prejudice” correspondence, refuses to remove same; M asks for them to be removed; Chairman asks for them to be removed; F’s representative refuses to do so; Chairman moves on to the issues, F’s representative says he has no faith in the tribunal and wants the hearing moved; ET considered the request and refused it; F’s representative repeated his lack of faith but was willing for another tribunal to hear the matter; Chairman asked F if he was willing to go on without his representative, he said no; representative indicated that he was not withdrawing F’s claim but was not going ahead before that tribunal; Chairman asked whether he was calling any evidence; representative declined to do so and left the hearing with F; hearing continued, and ended 11.20am; race discrimination dismissed, £500 costs to M ordered; representative wrote to President of Employment Tribunals stating F felt Chairman was prejudiced against him and did not want her to hear his claim; F also complained of the way the Chairman had treated his representative (of Asian origin); alleged previous occasion when Chairman crossed swords with representative; complained of order for costs about which he was not warned; Chairman refused F’s application for a stay on costs; alleged angry exchange over whether representative to call Chairman “madam chairman” or just “madam” (her preference); Chairman in refusing review stated she could not remember representative from earlier occasion or that she had asked him to call her madam, had made C aware of costs and that case would continue in his absence; counsel for 2nd respondent supported Chairman’s position. EAT conducting directions hearing, refusing F’s application that Tribunal members attend for cross examination.

In re Medicaments and Related Classes of Goods (No 2) [2000] EWCA Civ 350, [2001] 1 WLR 700: Restrictive Practices Court; Lay Member (“R”) applies for job with a firm where one of the principal expert witnesses for the DG of Fair Trading is a director; R informing parties that her application could not be pursued whilst case ongoing; R declined to recuse herself; R explaining to parties that as soon as she had appreciated the position she realised it would be inappropriate to join the firm, they had no interest any longer in her joining them and she would undertake not to do so for two years following the final order in proceedings; the respondents applied to court for orders that R recuse herself on the grounds of apparent bias and that other members of the panel recuse themselves as they were infected thereby; application dismissed; appeal allowed: giving effect to Article 6 CPHRFF, fair-minded observer would not have been convinced that R’s prospects of working for the firm at some time were totally at an end and therefore there was a real danger that R would be unable to fulfil her judicial role, therefore R should have recused herself and all members of the court should step down.
Taylor v Lawrence [2001] EWCA Civ 119, [2003] QB 528 (Lord Woolf CJ, Lord Phillips MR, Ward, Brooke and Chadwick LJJ): the solicitors to the C had drafted Judge’s Will; Judge informed parties of this; no objection taken; judgment for C; D appealed: appearance of bias; then revealed that solicitors had amended Judge’s Will night before judgment; appeal dismissed; D’s subsequently learnt Judge did not pay for solicitors services provided during trial. D’s applied to have appeal re-opened.
Porter v Magill [2001] UKHL 67, [2002] 2 AC 357: “homes for votes” case; auditor makes provisional findings of sums due to Council as a result of certain Councillors misconduct; press statement attracts considerable publicity: auditor gave press conference, use of florid language to describe his provisional views, sat behind stack of ring binders with a security guard present; subsequently alleged that this gave the appearance of bias; final report concluded policy adopted by Councillors was predominantly for electoral advantage and had caused financial loss to Council; £31m; Divisional Court allowed appeals by some Councillors but turned down two appellants; Court of Appeal allowed appeals; auditor appealed on the issue of whether his conduct of the investigation had been fair and had not infringed Councillors Article 6 rights; appeal allowed.
Lawal v Northern Spirit Ltd [2003] UKHL 35, [2003] ICR 856 (fair hearing): QC sitting part-time in EAT; subsequently appearing as Counsel before Lay Member in EAT with whom he had previously sat; differently constituted EAT (Lindsey J) deciding no real possibility of bias; CA were split 2:1, Lord Phillips MR and Mummery LJ dismissing the objection, Pill LJ dissenting: “The Recorder objection… is merely a speculative and remote possibility based on an unfounded and, some might think, condescending assumption that a lay member sitting with another judge on the hearing of an appeal cannot tell the difference between the impartial decision-making role played by a tribunal panel of a judge and lay members and the adversarial role of the partisan advocates appearing for the parties” (Mummery LJ); “It is not reasonable to apprehend that the lay member will, even subconsciously, react more favourably to such an advocate than to one who does not sit part-time in the tribunal” (Lord Phillips MR); “The fair-minded and informed lay observer will readily perceive, I have no doubt the collegiate spirit in which the appeal tribunal operates and the degree of trust which lay members repose in the presiding judge. It is in my judgment likely to diminish public confidence in the administration of justice if a judge who enjoys that relationship with lay members, with the degree of reliance placed on his view of the law, subsequently appears before them as an advocate” (Pill LJ). HL: in crime they do not allow an advocate to address jurors whom in the past the advocate had directed on matters of law in his capacity as a part-time judge; the terms of appointment of part-time Chairmen of ET’s bar such a person appearing as an advocate in a region to which he is assigned in his judicial capacity precisely to avoid allegations of bias. The observer is likely to approach the matter on the basis that the lay members look to the judge for guidance on the law, and can be expected to develop a fairly close relationship of trust and confidence with the judge. The observer may also be credited with knowledge that a recorder, who in a criminal case has sat with jurors, may not subsequently appear as counsel in a case in which one or more of those jurors serve. Despite the differences between the two cases, the observer is likely to attach some relevance to the analogy because in both cases the judge gives guidance on the law to laymen. But the observer is likely to regard the practice forbidding part-time judges in the employment tribunal from appearing as counsel before an employment tribunal which includes lay members with whom they had previously sat as very much in point. (para 21 B-D). Appeal dismissed (Lindsay J’s panel was not known to advocate), but appellant successful on the principle: part-time judge cannot appear before a panel consisting of any lay member with whom he has previously sat.
Stansbury v Datapulse Plc [2003] EWCA Civ 1951, [2004] ICR 523 (fair hearing): Employment Tribunal; Lay Member appears to be asleep; Lay Member may have been drinking; unanimous decision to dismiss claim; Chairman had noticed alcohol on the breath of Lay Member; nothing raised with Tribunal at the time; other Lay Member did not know whether his colleague had used alcohol but disagreed that there had been a drunken state; Lay Member concerned denied alcohol, denied being asleep, may have closed his eyes to concentrate; Counsel for S had not noticed Lay Member asleep or had it drawn to her attention, thought Lay Member’s behaviour strange at times, noticed at one point slight smell of alcohol; respondents were generally unsupportive of observations by S; counsel’s opinion to the insurer on the merits of an appeal stating a Lay Member was plainly drunk and not following proceedings; counsel indicating by letter that she would provide evidence for an appeal; email from counsel again stating a Lay Member was drunk; EAT finding that reasonably clear alcohol had been consumed and possibly  sleep occurred when eyes were shut, but dismissed appeal by S. Unanimity by a tribunal cannot save the situation if a member has misbehaved; duty of tribunal to be alert throughout the whole of the hearing and to appear to be alert; the requirement that the hearing be seen to be fair was not satisfied; appeal allowed.
Jimenez v London Borough of Southwark [2003] EWCA Civ 502, [2003] IRLR (appearance of bias): disability discrimination and constructive dismissal; allegation by S that the Tribunal had formed a concluded view hostile to S on the evidence, but before hearing submissions for S and that by their comments they showed a closed mind;  proceedings having to take break of 8 weeks, though almost all the evidence had been heard; prior to break Tribunal  indicating that it might be a good idea to discuss matters with counsel; following day Tribunal stating, amongst other matters, this was a preliminary view and J had been treated “appallingly”, aggravated by J’s disability which was known to S; there were 16 separate observations made including observation that S had failed to explain their conduct in relation to matters that are a serious breach of unfair dismissal provisions; ultimately after all the evidence, tribunal found against S; tribunal refused review, no reference to bias at that time; tribunal express amazement at S’s affidavit detailing numerous instances of alleged bias; S’s amended grounds of appeal promoted bias allegation to number one; only in further affidavit did S refer to earlier hearing but not alleging bias and exhibiting contemporaneous note of the hearing; J’s solicitor filed affidavit refuting S’s. EAT (Bell J) took the view that the “preliminary view” could not stand with what Tribunal actually said, S would be in no doubt about its prospects and was being pressurised to compensate J; appeal by S allowed. Single Judge knocked J’s appeal back, but full court (not the one who heard the appeal) granted permission on 4 of 5 grounds. CA allow J’s appeal: a provisional view can be expressed in trenchant terms, it depends on what you say. In addition CA agreed with J that the EAT had made an error of law in not complying with paragraph 9 (now paragraph 11) of the Employment Appeal Tribunal Practice Direction and obtaining the Chairman’s comments on the further affidavits.
Jones v DAS Legal Expenses Insurance Co Ltd [2003] EWCA Civ 1071, [2004] IRLR 218 (interest bias, appearance of bias, fair hearing): sex discrimination claim; J, a qualified solicitor working in-house for D, little advocacy experience; Chairman stated shortly after hearing commenced that her husband was a barrister in chambers doing work for D; J asked if he wished to continue; J taken aback, but after short adjournment continuing; lengthy adjournment subsequently due to Chairman’s indisposition; claim dismissed; J seeks review following provision of extended reasons in writing; rejected as noted previously; J makes enquiries about husband and D; husband on D’s list not just chambers; earned £3,000 in fees March ’01 to  Nov ’01; £2,500 to June ’02; panel solicitors may also have paid; appointments to panel are in gift of managers, some of whom were respondents and some of whom were witnesses for D. EAT dismissed appeal. CA dismissed interest bias and the appearance of bias (which had not been alleged, but had arisen on the facts); on the ground of waiver: J’s decision not given freely in the circumstances (too little time for him to consider matters, law on bias etc. would be arcane to him) but had full knowledge and sufficient time subsequently to recover (the lengthy adjournment), therefore J waived when he resumed the hearing after the lengthy adjournment.

Dobbs v Triodos Bank NV [2005] EWCA Civ 468: on D’s application to stay proceedings pending hearing before ECHR; D, a litigant in person, had made (inter alia) complaints generally to the ECHR that the judiciary were likely to favour arguments by professional representatives over the lay person and his criticisms had been directed at Chadwick LJ personally. Chadwick LJ had previously refused D permission to appeal in related proceedings. Mere criticism by a party of a Judge’s conduct toward that party in previous proceedings was not a good reason for a Judge to recuse himself; application refused.

Diem v Crystal Services Plc UKEAT/0398/05/DM: race discrimination claim; issues of fair hearing and the appearance of bias; persistent questioning by the Chairman related to D’s skin colour with a view to seeing whether D was expanding her claim to one that included colour as well as national origin; D felt pressurised, mocked, unnerved, unsettled and undermined. Affidavit from D before EAT to that effect; comments from Tribunal on D’s affidavit before EAT; no conflicting evidence from C. EAT proceed on the basis of D’s account there being no evidence to contradict it. EAT upheld appeal, original enquiry by Chairman was legitimate but prolonged questioning by him went too far and D’s feelings would be shared by the fair-minded informed observer.
Morrison v AWG Group Ltd [2006] EWCA Civ 6: eve of 6 month trial with 250 trial bundles; Evans-Lombe J informs parties that he was close neighbour and had known witness for one of the parties for 30 years and were on good social terms; Judge’s dealings with AWG over the years had not always been harmonious; Judge acknowledged that he would have the greatest difficulty in dealing with a case in J was a witness and a challenge was to be made to his truthfulness. AWG propose not to call J as a result but will call others to deal with the issues he would have dealt with, therefore the risk of embarrassment to the Judge would be avoided. M’s position was that they would be denied the possibility of cross-examining J, could not ask the Judge to draw inferences from his failure to give evidence, and that criticism of his fellow directors as to the discharge of their duties was likely to constitute criticism of J who was Chairman of the audit committee. Judge came to conclusion that risk was too small to recuse himself. Appeal allowed. Amongst other factors the court of appeal drew attention to the fact that J was involved in the case in the Locabail sense. The audit committee point seemed to be a decisive one as well.
Ezsias v North Glamorgan NHS Trust [2006] UKEAT 0705 05 2507, Elias J sitting alone: PIDA claim and claim for unfair dismissal; contentious issues as to breakdown between E and his working relationship with members of his department; 9 persons sign letter against him; E contending he had no notice of such letter until 2 months after his suspension and contested the accuracy of the date of the letter; pre-hearing review relating to application that E pay deposit; no oral evidence, only documentary before Chairman; issue before Chairman payment of deposit not strike out though application had been intimated by NG; Chairman expressed herself in trenchant terms as to E’s prospects for success on whistle blowing, including “I am of the opinion that the claim not merely has “little prospect of success” but that it has no reasonable prospect of success”, “I would go further and say that I have no doubt that it is bound to fail”; pre-hearing review adjourned; letter going out with Chairman’s reasons headed “judgment” although there had been no judgment; E appealing; pre-hearing review resumed and Chairman deleting “judgment” from letter; reiterating her views that both claims would fail. Allowing the appeal: perception of prejudgment present; views expressed in very trenchant terms without even any recognition at the time that they were provisional views only; fair-minded etc would conclude little prospect of E being able to shift Chairman from her view; given the forceful way in which her conclusion was expressed, would have taken same view even if her earlier ruling had been described as provisional at the time.
Ezsias etc [2007] EWCA Civ 330, The Times 19th March 2007: subsequent explanation that the original letter was only an interim opinion did not correct original defect that letter was not expressed to be a provisional view, the way the Chairman expressed herself in the letter made the position irretrievable. NG’s appeal dismissed.
Henry v London Metropolitan University [2006] UKEAT 0252 06 1909, (apparent bias): at previous EAT hearing, Lay Member dissenting from colleagues and making an adverse finding against L; case returning to EAT; L objecting to Lay Member hearing appeal. Rejecting application: Lay Member has made no factual decision on any issue in the course of the last appeal, came to different conclusion from colleagues from scrutinising Tribunal’s judgment; current appeal by H gives rise to wholly different questions from previous appeal; words in previous judgment that gave rise to dissenting opinion were no longer of any relevance.
Almeida v Opportunity Equity Partners Ltd [2006] UKPC 44, (fair hearing): commercial dispute; judge engaged in extensive questioning of O’s evidence, 313 questions to Counsel’s 136 with one W and 381 questions to 70 with another W; expressions of a high degree of scepticism and disbelief during the W’s evidence; questioning the purpose of calling one W although she was apparently defending herself against allegations of forgery; repeated interventions in cross-examination of A. O successful on appeal. PC overturned appeal and restored original judgment. Applied test in Porter v Magill but stated that they differed from the court of appeal “by a fairly narrow margin”, para 103.
Hamilton v GMB (Northern Region) [2006] UKEAT 0184 06 3011, [2007] IRLR 391 (interest bias, appearance of bias): full time branch secretary GMB by agreement with local authority; equal pay campaign launched by GMB 2003; supported by UNISON; GMB tying members to Thompsons, solicitors; GMB seeking deal with disparity in pay but also interested in job security; possibility that union agreement with local authority would result in less compensation that tribunal; some GMB members wishing to instruct different solicitor; C’s wife also GMB shop steward and unhappy with GMB approach; she signed with alternative solicitor and solicited other GMB members to do so; UCATT allege C recruiting to alternative solicitor, denied by C, matter going no further; UNISON alleging that C was recruiting, matter further investigated resulting in disciplinary action and C was barred from holding Union office for 2 years; Lay Member of Tribunal had been UNISON bigwig until retirement in 2003; Tribunal decline to hear evidence put forward by way of affidavit by C re recusal: inappropriate for 2 members to determine position of 3rd. Appeal allowed on the ground of appearance of bias alone.
Smith v Kvaerner Cementation Foundations Ltd (Bar Council intervening) [2006] EWCA Civ 242, [2006] 3 All ER 593 (CA: Lord Phillips of Worth Matravers CJ, Sir Anthony Clarke MR, May LJ) (apparent bias): PI claim; claim dismissed; Recorder was head of chambers of both counsel, Recorder had acted for companies in KCF group in past and was doing so at time of trial; disclosure made to S shortly before trial; Counsel advised C he could request adjournment and trail before a different judge because of “client point”; Counsel advised against; Recorder carried out check for CA, appeared that his involvement with KCF group was less than Recorder himself had believed; issue of waiver on the part of C. Recorder’s own perception of involvement with KCF group is probably more relevant to the issue of bias than the precise position subsequently ascertained; nothing in chambers point; some force in point about how chambers expenses are funded, cfa situation and whether Recorder should sit in case where member of chambers appearing (but not relevant on this occasion); in the absence of waiver Recorder should not have heard the case; waiver requires that party be aware of all the material facts, the consequences of the choice, fair opportunity to reach unpressurised decision; facts of Recorder’s connection to KCF adequately explained to C; no information given as to how quickly the case could be tried if transfer required; not appropriate for counsel to expound on his knowledge of the personal integrity of the judge; counsel’s vigorous opinion made it awkward for C to dissent; Union could not object to C seeking another judge, not appropriate to dissuade C from asking for another judge by raising costs; not appropriate for counsel to seek to influence client’s decision; waiver not given freely on this occasion; appeal allowed. NB: This started as a permission hearing; permission was granted although more than 4 years had elapsed since the hearing. An object lesson in the importance of the issue and the importance of persistence as C did not give up though until May 2005 everyone suggested he did not have a case.
Ansar v Lloyds TSB Bank Plc [2006] EWCA Civ 1462, [2007] IRLR 211 (apparent bias): race discrimination and victimisation; 36 day hearing; claim dismissed; 2nd claim discrimination claim brought during proceedings; stayed by agreement until 1st claim concluded; bias alleged by A against Chairman; L applies to have stay lifted; A objects to original Chairman hearing the claim; litany of complaints. A’s attack in CA was on the balancing exercise of the Regional Chairman, the Chairman and then the EAT; A did not argue that any complaint should lead to recusal, there were strong applications and weak applications; appeal dismissed.
Amjad v Steadman-Byrne [2007] EWCA Civ 625, [2007] All ER (D) 348 (appearance of bias): PI, RTA; 3 C’s, D believed there were only 2 persons in car; at trial, at lunch, DJ seeing Counsel in Chambers and expressing view that he found C’s to be honest and that he could not see how D could win; DJ observing that it was flavour of the month for insurers to be contest claims with C’s with asian sounding names; DJ observing that D worked for the Police and that such persons always think they are right. CA first called on Counsel for A to show cause why the appeal should not be allowed, and then did not find it necessary to call on Counsel for S-B; bias was the premature formation of a concluded view adverse to one party; appeal allowed.
Howell & others v Millais & others [2007] EWCA Civ 720 (appearance of bias): contested application for Beddoe Order (normally a non-controversial application); Judge to whom application assigned having recently been in negotiations with firm of solicitors with whom first applicant Trustee was a partner; Judge not having any contact with that partner; Judge’s negotiations with firm terminating unfavourably and with some bad feeling; applicants seeking Judge’s recusal; only evidence before the court limited evidence from partner with whom Judge negotiating; matters in court getting colourful during application; Judge refusing application. CA permitting appeal.
And for a handy summary, White Book 2007, vol.2, paragraph 9A-44.1
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