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AGENCY WORKERS and THE AGENCY WORKERS REGULATIONS 2010: IS THE DAY OF THE TEMP OVER?
Introduction

1.
It is trite to state that the world of employment agencies, agency workers and end users is both vital and vibrant and wherever one stands in relation to the issues of "flexibility" and "oppression" that such arrangements may create, the legal rights and obligations of all the parties within the tripartite arrangement are only now beginning to coalesce.
2.
In the case law of recent years there appeared to be some groping towards providing an element of employment protection for agency workers that was not immediately and explicitly apparent from the contracts that appeared to prevail in the tripartite arrangements, however, first the European Union and subsequently Parliament have intervened on the side of the agency worker: The Agency Workers Regulations 2010, SI 2010/93, in force 1st October 2011.
3.
Let’s begin though by taking a look at how the case law developed in recent years before the Temporary Agency Work Directive (2008/104/EC) was even a twinkling of two brain cells in a European Commissioner’s mind and because whatever impact the regulations may have they are unlikely to change the landscape entirely and will not do so until some time after 1st October 2011 in any event.
A word from our sponsor: Employment Rights Act 1996
4.
Section 230:

(1)
… “employee” means an individual who has entered into or works under (…or worked under) a contract of employment.
(2)
… “contract of employment” means a contract of service or apprenticeship, whether express or implied, and (if it is express) whether oral or in writing.

(3)
… “worker” (except in the phrase “shop worker” and “betting worker”) means an individual who has entered into or works under (or… worked under)-





(a)
a contract of employment, or

(b)
any other contract, whether express or implied and (if it is express) whether oral or in writing, whereby the individual undertakes to do or perform personally any work or services for another party to the contract whose status is not by virtue of the contract that of a client or customer of any profession or business undertaking carried on by the individual;
and any reference to a worker’s contract shall be construed accordingly.
5.
The Working Time Regulations 1998 (“WTR”) has the same definition for worker as the ERA minus the references to shop and betting workers. “Employment” in relation to a worker, means employment under his contract,…(reg. 2(1)).
6.
For completeness at this stage, The Agency Workers Regulations have the same definition of worker as the ERA but “worker” is not an “agency worker” which is separately defined (as appears below), and for “contract of employment”: a contract of service or of apprenticeship, whether express or implied, and (if it is express) whether oral or in writing.

7.
Section 78(1) RRA 1976: “employment” means employment under a contract of service or apprenticeship or a contract personally to execute any work or labour, and related expressions shall be construed accordingly.
8.
To like effect, S.82(1) SDA 1975.

9.
Section 68(1) DDA 1995 differs slightly: “employment” means, subject to any prescribed provision, employment under a contract of service or of apprenticeship or a contract personally to do any work, and related expressions are to be construed accordingly.

10.
Similar expressions appear in the Sexual Orientation, Religion or Belief, and Age regulations.
11.
Clause 83(2) Equality Bill: “Employment” means – (a) employment under a contract of employment, a contract of apprenticeship or a contract to personally do work.

12.
Clause 83(2) applies to Part 5 of the Bill dealing with discrimination in employment, and that Part extends to service in the armed forces so that terms of employment etc is to be read as including references to terms of service (cl.83(3)(a)).

The topography for determining Employment
13.
Mutuality of obligation, personal performance, the other provisions of the contract are consistent with its being a contract of service (Ready Mixed Concrete (South East) Ltd v Minister of Pensions and National Insurance [1968] 2 QB 497, 515). This is the irreducible minimum for a contract of employment (Nethermere (St Neots) Ltd v Gardiner [1984] ICR 612, 623). 
14.
You look to the substance of an agreement not its form; the labels the parties put on things cannot displace the effect of the terms that they have agreed (Street v Mountford [1985] AC 809). The meaning of a document is what the parties using those words against the relevant background would reasonably have been understood to mean (Investors Compensation Scheme Ltd v West Bromwich Building Society [1998] 1 WLR 896).

15.
Implying a contract is a question of fact which depends on the circumstances of each case and will only be implied if it is necessary in order to give business reality to a transaction and create enforceable obligations between parties dealing with one another in circumstances in which that business reality and those enforceable obligations would be expected to exist (The Aramis [1989] 1 Lloyd’s Rep 213, 224).
16.
Unless the parties agree that a document or a series of documents was intended to constitute an exclusive record of their agreement, any question arising as to the nature or terms of the contract is a question of fact to be decided on all the evidence, including conduct (Carmichael v National Power plc [1999] ICR 1226).
17.
In a case where prior consensus between the parties is based wholly or in part on oral exchanges or conduct, the evidence of a party as to what terms he understood to have been agreed is some evidence tending to show that those terms, in an objective sense were agreed; a party can have a clear understanding of what was agreed without being able to remember what was said or done that gave rise to that understanding (Chartbrook Ltd v Persimmon Homes Ltd [2009] 1 AC 1101, paras 64-65).
The Law and agency workers: where were we?

18.
In considering the current state of play, it is helpful to look back at what has been a relatively choppy sea.  The high point of the move from the orthodox analysis is, arguably, the Court of Appeal in Dacas v Brook Street Bureau (UK) Ltd. (2004) I.R.L.R. 358.
19.
The facts of the case are reasonably straightforward.  The claimant, Mrs Dacas, was a cleaner.  She was engaged by Brook Street, an employment agency, and entered into an agreement whereby Brook Street agreed to try and identify work that the claimant could undertake.  If she was offered the work, she was not obliged to undertake it but if she did so then certain terms and conditions came into operation as between her and the agency.

20.
The agency had a longstanding arrangement with a local London borough supplying workers to the Social Services Department and the agreement between the local authority and the agency was that the workers so supplied would not be employees of the local authority.

21.
The rôle taken on by the claimant was effectively as a cleaner for the council through the aegis of the agency.  She commenced work in about April 1996 and continued to work for five years, doing effectively the same job until April 2001.  Throughout this time she was paid by the agency on the basis of timesheets which were completed by the claimant and countersigned by the local authority.  The local authority paid the agency, although it is fair to say that payment was made in respect of a number of agency workers rather than just the claimant.

22.
In April 2001 it was alleged that the claimant had been rude to a visitor on the local authority's premises and the local authority required the agency to remove her from the contract, which was a power reserved to the local authority within the contract between the local authority and the agency.  The agency complied and in addition told the claimant there was no other work for her.

23.
The claimant brought proceedings against both the agency and the end user and at tribunal lost on both counts in that she was considered not to be an employee of either the agency or the end user.  The claimant appealed to the EAT but only in relation to the employee status relating to the agency.  Whilst the EAT allowed her appeal, concluding that she was an employee of the agency and remitted the case to the tribunal for consideration of the merits, the agency then appealed to the Court of Appeal.  The Court of Appeal invited the local authority to attend.

The Decision

24.
Whilst at the commencement of the judgment, Mummery LJ in the Court of Appeal noted that it would be helpful if the Court could give clear guidance, what then follows, one may respectfully suggest, is far from clear:
(i)
Mummery LJ stated that the tribunal should have given careful consideration to the possibility that an implied contract existed as between the claimant and the local authority.  He relied upon the following in favour of such a resolution:-

(a)
That the end user had and utilised the power of specific day-to-day control.

(b)
The end user was the ultimate paymaster.

(c)
That essentially what the local authority was paying for was the work done by the claimant under its direction and control and for its benefit.

NB: Mummery LJ had already encountered these circumstances in Franks v Reuters Ltd [2003] IRLR 423. His conclusion there? The question was whether it is legally correct for a tribunal to conclude that an individual is not an employee without first determining as a fact whether, on a consideration of all the relevant evidence (including what was said and done, as well as any relevant documents) there was an implied contract of service between Mr Franks and Reuters. As the tribunal failed to address that question the claim was remitted.
(ii)
Sedley LJ expressed the view that in relation to the facts found by the tribunal the question of whether or not there existed an implied contract was realistically not susceptible to "more than one answer – namely that by the date of her dismissal she was an employee of the borough with the statutory right not to be unfairly dismissed".

(iii)
Munby J, dissenting, indicated that he found that no tribunal properly directing itself in law could identify any form of contract between the claimant and the local authority let alone a contract of service, for in an employment relationship it is the end user who is to be responsible for the payment of the remuneration of a worker and in most cases the deliberate purpose of the arrangements between the agency and the end user is that it is the agency and not the end user who pays the worker.

25.
He went on to say that the rhetorical question used by Mummery LJ, as to what the end user was paying for, was answered not by the reply that it is the work done by the claimant but rather the broad band of services provided by the agency in accordance with the agreement between the agency and the end user, and that monies paid by the end user to the agency were not payment of wages nor were they calculated by reference to the wages paid by the agency to the claimant but merely payment for the services as a whole provided by the agency.

26.
NB: The Court of Appeal had had a dry run on similar facts in Montgomery v Johnson Underwood Ltd [2001] ICR 819, only the end-user was not invited to make submissions to the Court of Appeal on that occasion.
What Happened Next?

27.
Given the absence of an appeal to the House of Lords, due to the unusual circumstances of Dacas, it is useful to view what happened next.
28.
The Dacas line of cases held that a contract of employment may be implied as between the agency worker and the end user, but it was a notable feature of Dacas that the Court of Appeal held that the worker was not an employee of the employment agency.  This was followed in Bunce v Postworth Ltd. t/a Sky Blue [2005] I.R.L.R. 557.

29.
A welder sought to claim unfair dismissal on the basis that a contract of employment with the agency was entered into each time he went on an assignment.  It was acknowledged that the necessary element of control rested with the end user but it was contended that this did not negate a contract of service with the agency because the control had been delegated to the end user under the contract between the worker and the agency which contained a standard term requiring the worker to accept the directions and instructions of the end user.

30.
The Court of Appeal was not persuaded by this otherwise entertaining and attractive argument.  Keene LJ explained:

"The law has always been concerned with who in reality has the power to control what the worker does and how he does it."

31.
In this case, during the time when the claimant was working for the end user, the agency could not exercise control.  In the view of Keene LJ this was "really fatal to his case".

32.
There had appeared to be a reasonable basis for the claimant's argument for an employment relationship between himself and the agency, relying upon the Court of Appeal in McMeechan v Secretary of State for Employment [1997] I.R.L.R. 353 where the Court of Appeal had decided that the agency is the individual's employer so far as any particular assignment is concerned so that every time the individual accepts a particular assignment with a single end user, he will be the agency's employee for the duration of that assignment.  The use of the "umbrella agreement" argument was distinguished by the Court of Appeal in Bunce by the interesting, but perhaps not particularly notable, differential that the McMeechan contract referred to the worker accepting instructions either from the agency or from the end user.

33.
The Court went on to say that even if there was a contract between the claimant and the employment agency for each assignment, such a contract lacked the necessary degree of control by the agency to make it a contract of service.  The importance of control is a feature of contracts of service and in particular control not only over where the worker does but how he does the work concerned is long established.  In Bunce, during the periods when the worker was working on assignment, it was the end user who had the power to direct and control what the worker did and how he did it, and there was no evidence to suggest that the agency retained any such power.

34.
Once that state of affairs arose, as it did on every assignment, the agency lacked the necessary control over the claimant for him to be seen as their "servant" during the time he was on assignment.  The emphasis was on the person who in reality had the power and control of what the worker does.  The decision was to the effect that there was no prospect of establishing that there was a contract of service with the agency, even during the periods of time when the claimant was working on assignment.

35.
The appellant in Bunce had limited his options by taking the appeal to the EAT solely on the basis that there was an employment relationship with the agency.  The Employment Appeal Tribunal was not dealing with the question of a relationship with the end user.

What of the End User?

36.
The relationship between the end user and agency worker came up for consideration again before the EAT in Royal National Lifeboat Institution v Bushaway [2005] I.R.L.R. 674.  The key fact is that commonplace situation where the worker had contracts with both the agency and the end user which expressly stated that the worker was not the employee of either.  What if those contracts have the benefit of an "entire agreement" clause?

37.
If the contract stipulates that the worker is not an employee, can an entire agreement clause preclude a claimant from asserting employee status?  The written agreement entered into between the RNLI and the claimant when she started as a temporary worker supplied by an employment agency provided that it should not be construed as constituting any relationship of employer and employee, and further stated that the agreement constituted the whole agreement between the parties.

38.
The usual procedure applied where the agency indicated the rate of pay that would be received by the worker and the worker was to complete a timesheet that was then to be signed by the relevant officer of the end user.  A letter from the agency confirmed that the claimant would be providing her services as a self-employed person and the agency would act as a paying agency for the end user who would be responsible for all the usual income tax and national insurance deductions.  In due course the worker continued working for the agency for a period of five months, whereafter she then went on to permanent employment with the end user for a period of 11 months at which point she resigned claiming constructive dismissal, relying upon not only her period of employment as a permanent employee but also upon her period as an agency worker as amounting to her necessary period of continuous service for the purposes of an unfair dismissal claim.

39.
The facts of this case were rather different from the circumstances in Dacas as this was a "temp to perm" situation.

40.
According to the EAT, the contractual documentation was "not conclusive.  There may be cases in which it is not permissible to look beyond the written terms of the written agreement but this is not one of them".

41.
The EAT went on to point out that:

"When one looks at the written agreement between the respondent and the applicant in the context of what was actually negotiated and what was done both before and after the applicant started work, it is clear that it does not reflect and contain the entire bargain between the parties."

42.
The EAT took the view, therefore, that it was open to the employment tribunal to look beyond the written terms and to conclude that the claimant was an employee from the outset.  This was so even though the claimant was engaged on different terms and conditions than the long-term employees, the EAT determining that it was "not necessary" for the claimant to have been treated in the same way as other employees:
"An employee's terms of employment may well be very different at different times in their employment.  What matters is not that those terms are different at different times but whether at any one time they indicate employment or self-employment."

43.
The effect of the decision was that irrespective of all that had been said within the contractual documentation, or the apparent clarity that had been thereby created, the EAT held that, apparently contrary to the intentions at least within the documentation of the parties, the worker had been an employee of the end user from the outset.

Case Law: Where are we Now?

44.
The uncertainty generated by the developing case law left every adviser uncertain as to the course to follow and proceedings were commenced up and down the country citing both the end user and the agency as potential respondents.  A substantial number of those cases were stayed pending the Court of Appeal's judgment in James v London Borough of Greenwich (2008) I.R.L.R. 302.

45.
This was, effectively, the test case on the employment status of agency workers.  The fundamental point at issue, it was thought, was when was it "necessary" to imply a contract of employment between a worker and an end user when there was no express contractual arrangement between them.  The Court of Appeal answered the question essentially by saying "only when it is necessary to do so".

46.
No implied contract was considered "necessary" in the circumstances of James as the relationship was fully explained by the express contracts between the worker and the agency and between the agency and the end user.

47.
Mummery LJ clarified that Dacas was not authority for the proposition that the implication of a contract of service between the end user and the worker in a tripartite agency situation was inevitable in a long-term agency worker situation.  Even though many commentators and observers had believed that such was the effect of the previous Court of Appeal decision.  He went on to indicate that the case only pointed to such as a possibility, the outcome depending on the facts as found by the employment tribunal in the particular case.

48.
The outcome of the case, and indeed the law in this area, can be said to be clear in that a contract will only be implied between an agency worker and the end user in the most exceptional circumstances, that is to say only where it is necessary to do so in order to explain the work undertaken by the worker for the end user.

49.
Notwithstanding all that was said by Sedley LJ in Dacas, the above does not depend on the length of service with the end user or the degree to which the worker has been integrated into the end user's workforce.  In all likelihood the same is only likely to be relevant in cases where the agency relationship itself can be regarded as a sham or where there have been direct negotiations on terms and conditions between the end user and the agency worker, effectively sidelining the agency.

50.
Put shortly, James will leave very few agency workers with unfair dismissal rights against end users unless and until Parliament legislates otherwise.

51.
Guidance for how to approach these issues is to be found at paragraphs 53-61 of the EAT judgment (Elias P) in James (“which I would expressly approve” – Mummery LJ, James para 50).
When is a Contract a Sham?

52.
Given that the question of the sham contract is one of the rarer circumstances in which the agency worker may be able to imply a contract of employment with either the end user or the agency, consideration has to be given as to how such a contract can be identified.

53.
Snook v London and West Riding Investments Ltd. [1967] 2 Q.B. 786: This case involved a commercial arrangement whereby a secured loan was disguised as a hire purchase agreement wherein Diplock LJ defined a sham as:

"Acts done or documents executed by the parties to the sham which were intended by them to give to third parties or to the court the appearance of creating between the parties legal rights and obligations different from the actual legal rights and obligations (if any) which the parties intend to create".

54.
Essentially, for there to be a sham, all the parties must have a common intention that the acts or documents are not to create legal relations but merely to give the appearance of so creating.

55.
The particular harshness of the requirement for both parties to be engaged in the sham, particularly in employment situations where the balance of negotiating power is often illusory, came to the fore in Consistent Group Ltd. v Kalwak [2007] I.R.L.R. 560.

56.
The claimants were recruited in Poland to work in the United Kingdom and given contracts that professed them to be self-employed contractors, stating that there was no obligation on the workers to accept work or on the agency to offer it.  However, their accommodation and transport was provided by the agency.  The decision of the EAT (Elias P) indicated that even though the contract was clearly drafted with the intention of avoiding employment obligations, he drew attention to the danger that "armies of lawyers will simply place substitution clauses, or clauses denying any obligation to accept or provide work in employment contracts, as a matter of form, even where such terms do not begin to reflect the real relationship". (para 57).
57.
He identified the facts of the case as indicating that the form of documents bore no relationship to reality and encouraged tribunals to take a sensible and robust view of these matters in order to prevent form from undermining substance.
58.
Kalwak therefore suggests that there need not be any collaboration between the parties in seeking to present the working relationship in a certain light, and appears to be something of an enlargement upon the Snook doctrine, particularly in the light of employment cases.

59.
Although the Court of Appeal were not completely content with Elias P’s approach (see Rimer LJ, paragraph 41, [2008] EWCA Civ 430) nevertheless they reiterated in different terms his view on how to approach matters: “If a term solemnly agreed in writing is to be rejected in favour of a different one, that can only be done by a clear finding that the real agreement was to that different effect and that the term in the contract was included by them so as to present a misleadingly different impression.” (Rimer LJ, paragraph 40). If that sounds a rather “solemn” way of putting things, a subsequent Court of Appeal thought so too, but before coming to that…
60.
This approach was repeated by the EAT in National Grid Electricity Transmission plc v Wood [2007] All E.R. (D) 358.  Whilst the EAT concluded that a tribunal had been wrong to find the contractual documents a sham, the tribunal had not considered the parties' intentions.  The worker had initially been recruited through an agency and whilst continuing to work ostensibly on an agency basis, he had in fact been integrated into the end user and indeed the end user had entered into discussions with him directly over pay, notice and holidays.

61.
However, the EAT determined that the contract was not a sham since there was no evidence that the arrangements were never intended to reflect the reality of the relationship.  It noted that it would only be in exceptional circumstances that the existence of a sham can be determined "when it is plain that there was always recognition that the express terms were not intended to reflect the reality".

62.
In this case the end user had at some time significantly altered the original arrangements by choosing to place itself into a direct relationship with the worker and thus whilst there was no sham, the contract did not reflect the true relationship and the only conclusion consistent with the tribunal's findings of fact was that the worker was employed under a contract of employment.

63.
It has to be borne in mind that the case of Wood was determined before the Court of Appeal's decision in James.

And Where Does that Leave the Test for a Sham?

64.
One could not at this stage be criticised for being somewhat less than clear as to the precise approach to be taken.  Clearly there is a degree of latitude within employment situations that is not present within the commercial environment.  Guidance initially was provided by the EAT in  Redrow Homes (Yorkshire) Ltd. v Buckborough [2009] I.R.L.R. 34.

65.
The placing into contractual arrangements surrounding bricklayers who were described as self-employed and had within the end user's standard terms a substitution and non-obligation clause.  HHJ Burke, Q.C. indicates that the authorities demonstrate that there are two different contexts in which the word sham may legitimately be used:

(i)
A case where the parties have a common intention and the documents which they have created in some material respect appear to give rise to legal obligations which both parties intend not to exist in order to deceive third parties or the court.

(ii)
In reality neither party in terms of the contract or the relevant provision of it intends it to be effective or to constitute an effective obligation between them.

66.
The Court of Appeal's decision in Kalwak is considered not to have overturned the judgment of Elias P in the EAT in that case and permits the intention of one party to be sufficient for the purposes of identifying a sham.

67.
Then along came Dame Janet Smith LJ, first in Protectacoat Firthglow Ltd v Szilagyi [2009] EWCA Civ 98 and then in Autoclenz Ltd v Belcher[2009] EWCA Civ 1046.
68.
Szilagyi is unusual in that one of the devices found to be a sham was an agreement that purported to be an agreement between a partnership and Protectacoat (there was in addition a separate services agreement). Partnerships cannot be employees or workers. There was a “mutual obligation” clause which provided at 5 that Protectacoat “is under no obligation to provide the Partnership with work.”
69.
Smith LJ identified the following approach: (i) ordinarily the written contract is where the true legal relationship is to be found; (ii) if someone alleges that is not the case the tribunal will have to decide what the true relationship is, the test for sham must be sensitive to context; (iii) Snook provides a definition of sham but because of its own facts it is not of uniform assistance in determining whether an agreement is a sham;  (iv) the tribunal has to consider whether or not the words of the written contract represent the true intentions or expectations of the parties, not only at the inception of the contract “but, if appropriate, as time goes by.” (para 50); (v) the reality may well be that the principal/employer dictates what the written agreement will say and the contractor/employee must take it or leave it; (vi) agreements may be partly oral and partly written; (vii) if the evidence establishes what the true relationship was, and was intended to be, different from what is described in the document, then it is that relationship and not the document or document alone which defines the contract; (viii) in a case involving a written contract, ordinarily the document(s) is the starting point in establishing what legal rights and obligations exist; (ix) it may then be necessary to ask whether the parties intended the terms, in particular the terms that relate to mutuality of obligation and the obligation of personal performance, to be carried out as written; (x) in the context of a bipartite agreement of the present kind it is sufficient if the court concludes that the agreement as written did not reflect the true intention (or expectations) of the parties. (paragraphs 42-57).
70.
Elias P’s approach in Kalwak was preferred to Rimer LJ’s. The appropriate passage is: “…If the reality of the situation is that no one seriously expects that a worker will seek to provide a substitute or refuse the work offered, the fact that the contract expressly provides for these unrealistic possibilities will not alter the true nature of the relationship. But if these clauses genuinely reflect what can realistically be expected to occur, the fact that the rights conferred have not in fact been exercised will not render the right meaningless.”

71.
One advantage of being in the Court of Appeal dealing with one of the periodic mass outbreaks of litigation on some newly discovered legal angle is that if one of your judgments may give rise to a problem there is no need to worry as another appeal will be coming along for you to put it right. “as time goes by” (not Dooley Wilson from Casablanca, but Smith LJ from Szilagyi) received a little attention in Autoclenz from Smith LJ:

“What I wished to say was that the … tribunal must consider whether or not the words of the written contract represent the true intentions or expectations of the parties (and therefore their implied agreement and contractual obligations), not only at the inception of the contract but at any later stage where the evidence shows that the parties have expressly or impliedly varied the agreement between them.” (paragraph 52).

72.
Smith LJ then produced a succinct approach to matters: (i) where there is a dispute as to the genuineness of a written term in a contract, the focus of the enquiry must be to discover the actual legal obligations of the parties; (ii) the tribunal will have to examine all the relevant evidence, that will include the written term itself read in the context of the whole of the agreement; (iii) it will include evidence of how the parties conducted themselves in practice and what their expectations of each other were; (iv) evidence of how the parties conducted themselves may be so persuasive that the tribunal can draw an inference that the practice reflects the true obligations of the parties; (v) the mere fact that a party has conducted itself in a particular way does not of itself mean that conduct accurately reflects the legal rights and obligations. (paragraph 53).
73.
Autoclenz involved car valets who were recruited through advertisements asking for self-employed people and sought to use documentation that described the valets as subcontractors, the contracts containing substitution and non-obligation clauses and including no guarantee of work.  The valets all lodged claims seeking a declaration that they were employees and claiming unpaid wages and holiday pay.  The employment tribunal found that the substitution and obligation clauses did not reflect the reality of the relationship and therefore the valets were employees.  The EAT disagreed with the tribunal's analysis and following Snook the only manner in which the tribunal could go behind the express terms was to find that the relevant terms are deliberately misleading in the sense that both parties intend that the contract paint a false picture.

74.
The Court of Appeal held that the agreement was a sham and the Claimants were employees (as they contended by their cross-appeal): where one party relied on an express term being genuine and the other party disputed that, there is no need to show a common intention to mislead; in employment situations where so often the employer gets to dictate the terms there was no need to show an intention to mislead anyone, it is enough that the written term does not represent the intentions or expectations of the parties.
The Relevance to Agency Workers?
75.
The broader interpretation of a sham is likely to benefit those who have been hoodwinked into signing agreements that deprive them of employment rights they should otherwise have had or simply have no option but to go along with them. Whilst it will not necessarily make determination of an individuals' employment status any easier, it will make it harder for employers to engage in a practice of hiding behind the written terms inserted by "armies of lawyers".

76.
If the focus in the employment context is to be “what is the real contractual relationship between these parties?”, then “sham” would seem to be redundant as a focus to the approach to the facts and an issue which has just served to generate a certain amount of judicial heat through attempts to filter cases through the Snook prism. Even when dealing with contracts which contain an unfettered right to substitute so that only by establishing the term was a “sham” can its consequences be avoided (Archer-Hoblin Contractors Ltd v MacGettigan [2009] UKEAT 0037 09 ZT), the intentions and expectations of the parties per Autoclenz apply to the term in issue and are adequate devices by which to determine the issue.
77.
However, it must be borne in mind that in circumstances where the agreements set out a clear and workable tripartite arrangement of end user, agency and agency worker, and those are the basis upon which the agency worker actually operates, then it is highly unlikely that any form of implied employment contract would come into being.

Parliament Decides?

78.
Whilst there was always the opportunity for the Secretary of State to utilise this power under Section 23, Employment Relations Act 1999, to make provision which had the effect of conferring any of the rights under the Employment Rights Act 1996 or the Employment Act 2002 or indeed the Employment Rights Act 1999 upon an individual of a specific description, the way forward will now be pursuant to the Temporary Agency Work Directive (2008/104/EC). 

79.
In June 2008 the Council of the European Union announced that a common position had been reached on the draft Directive on agency work resulting in the Temporary Agency Work Directive.  Member states have until the 5th December, 2011, to implement the Directive and the government issued a consultation paper in relation to the implementation on the 8th May, 2009, and the government published a summary of the responses on the 15th October of this year with a further consultation published by the Department for Business Innovation Skills on the draft Regulations, responses to which had to have been received by the 11th December, 2009.

80.
The upshot was that on 21st January 2010 there was laid before Parliament The Agency Workers Regulations 2010.

The Agency Workers Regulations 2010
81.
For the present there is no need to set out all the details of the provisions of the regulations, as anyone dealing with them will need to be familiar with the wording and their coming into force is a long way off, and there will almost certainly be a further talk for those interested in such things. However, there follows a bowdlerised version of the regulations.

82.
An agency worker is an individual who is supplied by a “temporary work agency” to work temporarily for and under the supervision of the hirer and has a contract with the temporary work agency which is either a contract of employment with the agency or “any other contract to perform work and services personally for the agency.” (reg. 3(1)) and such a contract is treated as existing between the agency and the individual where the agency has acted as intermediary for the individual’s placement and the individual has been supplied by such an intermediary or intermediaries (reg. 3(3)). But individuals carrying on their own business or profession and contracting with the agency will not be an agency worker (reg. 3(2)).
83.
“temporary work agency” includes supplying individuals for temporary work under the supervision of hirers but also includes “paying for, or receiving or forwarding payment for, the services of individuals who are supplied to work temporarily for and under the supervision and direction of hirers”. (reg. 4(1)).
84.
The rights the agency worker is to enjoy are subject to a qualifying period and that requires that the agency worker must work in the “same role” with the same hirer for “12 continuous calendar weeks”, during one or more assignments (reg. 7(1)(2)). Whole and parts of weeks worked count towards a calendar week (reg. 7(4)). Continuity is still maintained where there is a break of not more than 6 calendar weeks, or illness not lasting more than 28 calendar weeks and for the usual statutory reasons and for more than one reason (reg. 7(5)(8)(9)). However, time spent on assignment before the regulations come into force does not count towards continuity (reg. 7(12)).
85.
The agency worker is basically entitled to the same basic working and employment conditions as if recruited by the hirer otherwise than as a temp. (reg.5(1)).  However, what those terms are will depend on whether they would have been recruited as an employee or a worker (reg. 5(2)(3)). This may involve the use of comparators to establish the terms (reg. 5(3)(4)).

86.
The relevant terms and conditions are those that relate to: pay; the duration of working time; night work; rest periods; rest breaks; annual leave. Pay means “any sums payable to a worker of the hirer in connection with the worker’s employment”, including: any fee, bonus, commission, holiday pay, other emolument, “whether payable under contract or otherwise”. But excludes: occupational sick pay; pension, allowance or gratuity relating to retirement or loss of office; maternity, paternity or adoption leave; redundancy; any financial participation scheme; bonus, incentive or reward designed to encourage loyalty or reward long-term service; time off for carrying out union duties; a guarantee payment (s.28 ERA); payment by way of advance for a loan or an advance on pay; payment in respect of expenses in carrying out employment; payment otherwise than in the person’s capacity as a worker (reg. 6(1)(2)(3)).
87.
The regulation 5 rights continue to apply following the qualifying period unless the agency worker is no longer working in the same role or there is a break in an assignment to which the regulation 7(8) continuity provisions do not apply (reg. 8).
88.
Just in case the thought was to deliberately curtail assignments so as to avoid the qualifying period anti-avoidance measures are contained in regulation 9(3)(4). Matters to be taken into account in determining “the most likely explanation” of arrangements for that agency worker include: the length of assignments; the number of assignments with the hirer and hirers connected to the hirer; new roles taken on by the agency worker with the hirer; number of times the agency worker has returned to the same role with the hirer or those connected to the hirer; the period of any breaks between assignments (reg. 9(5)). Connection between hirers is based on direct or indirect control by one hirer of another or by a third party of both hirers (reg. 9(6)).

89.
Regulation 10 disapplies regulation 5 insofar as it relates to pay, where a permanent contract of employment was entered into between a temporary work agency and an agency worker. The agency in such circumstances becomes responsible for a minimum amount of pay payable between assignments and calculated in accordance with regulation 11. The minimum amount will be not less than the national minimum wage but the agency is required to pay the “highest level of pay” for the 12 weeks preceding the end of the previous assignment or such lesser period if the assignment did not last that long.
90.
In relation to canteens, child care facilities and transport services the agency worker has the right to be treated “no less favourably” than a comparable worker unless such less favourable treatment can be justified on objective grounds (reg.12(1)-(3)). The agency worker has the right to be informed of vacant posts with the hirer during the course of the assignment (reg. 13(1)).

91.
A temporary work agency will be liable for a breach of regulation 5 to the extent that it is responsible for that breach and the hirer likewise for any breach by it (reg. 14).
92.
The same restrictions apply on contracting out as under s.203 ERA (reg. 15). There is a right to request information from the temporary work agency where the agency worker believes the hirer or the agency to have infringed his regulation 5 rights (reg. 16(1)). Failure to provide such information or the provision of information which may be evasive or equivocal can lead to any inference that an employment tribunal considers it “just and equitable” to draw including that the right in question has been infringed (reg. 16(9)).

93.
The agency worker is protected from dismissal and has a right not to be subject to a detriment for raising issues connected with the regulations (reg. 17(1)-(3)). Detriment does not itself include dismissal (reg. 17(5)).

94.
The provisions that can give rise to a tribunal claim against an agency or hirer are those in regulations 5, 12, 13 or 17(2); solely against the agency, reg. 10(1)(a)-(d). The usual 3 month period applies for bringing a claim beginning with the date of the alleged infringement, detriment or breach to which the complaint relates or the last of the same if there is a series, save that in the case of regulation 13 time runs from the date on which other individuals were informed of the vacancy and if more than one individual then the last date (reg. 18(1)-(4)). Where a contract term infringes regulations 5, 12 or 17(2) or breaches 10(1) then the infringement or breach is a continuing act from day to day, but a deliberate failure to act in relation to those regulations is to be treated as done on the day it was decided on (reg. 18(4)).

95.
Compensation is generally to be on a just and equitable basis having regard to the nature of the complaint and any loss attributable to the infringement, including any expenses the complainant may have incurred in consequence of the infringement or any benefit the agency worker might reasonably be expected to have had but for the infringement. However, there is no award for injury to feelings for infringement of the rights in regulations 5, 12, 13 or breaches of 10(1)(a)-(d) (reg. 18(8)(10)(11)(15)).
96.
In relation to regulations 5 and 10 or where the 17(2) infringement relates to 5 or 10 then not less than 2 weeks’ pay is to be awarded though this can be reduced if it is felt to be just and equitable to do so (reg. 18(12)(13)). Where evasion of the regulations is an issue (reg. 9(4)) then an award of up to £5,000 can be made (reg. 18(14)).

97.
In relation to vicarious liability it will be a defence to prove that reasonably practicable steps were taken to prevent the employee from doing the act or acts of that description (reg. 20(3)).

98.
There are provisions relating to Crown employment, the armed forces, police, House of Commons and House of Lords staff.

99.
Agency workers will have the right to time off work for ante-natal care, a right to remuneration in that period and a right to complain to a tribunal for failure to provide the same (ss.57ZA-ZC ERA), but those provisions will only apply where the qualifying period has been completed and where there continues to be entitlement to the rights under regulation 5 (s.57ZD).

100.
An agency worker whose assignment is ended on maternity grounds but for whom there is suitable alternative work available through the agency has the right to be offered to be proposed for such work and is entitled in the absence of such alternative work to be paid by the agency for the balance of the incomplete assignment (ss.68A-C ERA) though with the like caveat as appears under s.57ZD (s.68D). Failure to offer to propose the agency worker for a suitable alternative position that was available or failure to pay in the alternative provides the agency worker with an entitlement to make a claim before an employment tribunal (s.70A).
101.
There are a raft of other amendments as well to be read at ones leisure.

102.
An approximate commentary would be:

(a)
Agency workers have a right to equal treatment after 12 weeks in a given job.

(b)
Agency workers qualifying for equal treatment will be entitled to paid holiday entitlement, including any entitlement above the statutory minimum requirements, although a payment in lieu of entitlement above the statutory minimum will be possible.

(c)
Pay will essentially mean basic pay plus other contractual elements directly linked to the work undertaken, which would include overtime, shift allowances, unsocial hours and payments for difficult or dangerous duties, together with commission payments and bonuses.
(d)
The 12 week qualifying period will be 12 calendar weeks regardless of working pattern, that is to say whether part-time as opposed to fulltime.  A new qualifying period will begin only if a new assignment with a new employer is substantively different, with a minimum 6 week break between assignments.

(e)
The temporary work agency and the hirer will be responsible for their respective breaches of a right in relation to equal treatment related to basic working and employment conditions but the agency will have a reliable defence if they have taken "reasonable steps" to obtain the necessary information from the hirer and acted "reasonably" in determining the agency worker's basic working and employment conditions, and to the extent that the agency is not liable, the hirer will be.
(f)
After 12 weeks have elapsed the agency worker can request a written statement from the agency, and in due course the hirer, if they do not receive a response from the agency about any aspect of equal treatment which they do not believe they are receiving.
(g)
Liability in relation to access to employment and collective facilities, such as the canteen and the like, will remain the sole responsibility of the hirer as the agency has no rôle in delivering those entitlements.

(h)
The Regulations will enable the agency worker to bring a claim in the employment tribunal.

Change: For the Better?

103.
That the new Regulations will bring about some clarity to this confused area is undoubtedly correct.  As to how those Regulations reflect the balance of flexibility as against oppression is likely to turn on the point from which one views the Regulations.  On any view October 2011 is still a long way off.
Epilogue
104.
Muschett v HM Prison Service [2010] EWCA Civ 25.

105.
M has been serially unsuccessful in relation to his claims for unfair dismissal, wrongful dismissal, race, sex and religious discrimination – losing before the ET, EAT and now the Court of Appeal. From the unfair dismissal perspective the decisions of the tribunals and the court are consistent with what has gone before in this paper and therefore may not be unsatisfactory outcomes even if M is disappointed.

106.
From the discrimination perspective the decisions are unsatisfactory, although it is difficult to see in what way the tribunals or the court could have produced any different result given the definition of employment in s.78 RRA etc.: “employment” means employment under a contract of service or apprenticeship or a contract personally to execute any work or labour, and related expressions shall be construed accordingly.

107.
M had been placed with HM Prison Service by Brook Street Bureau. The issue before the Court of Appeal was whether the time that M had spent with HM Prison Service had ripened into an employment relationship. For unfair dismissal, even if it had so developed M did not have the qualifying period under his belt anyway. He was held neither to have been an employee or someone who contracts to personally execute (or do) any work or labour. M had never contended that he was employed by Brook Street, therefore as an agency worker not employed by either the agency or the end-user he slips through the gap in the definition.
108.
The Equality Bill as it presently stands does not deal with this:

Clause 83(2) Equality Bill: “Employment” means – (a) employment under a contract of employment, a contract of apprenticeship or a contract to personally do work. [my italics]
109.
Similarly, clause 41(7): A “contract worker” is an individual supplied to a principal in furtherance of a contract such as is mentioned in ss.(5)(b); clause 41(5): A “principal” is a person who makes work available for an individual who is – (a) employed by another person, and (b) supplied by that other person in furtherance of a contract to which the principal is a party (whether or not that other person is a party to it). [my italics]
110.
There appears to be discord in these provisions in that to be a “Principal” requires both limbs (a) and (b) of cl.41(5) to be fulfilled, but to be a “contract worker” only requires limb (b) of cl.41(5) to be fulfilled. Just get rid of limb (a)?
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